REPORT / RECOMMENDATION

From:  Scott H. Neal, City Manager Action L]
Discussion
Date:  August 19, 2014 Information []

Subject: Proposed Conflict of Interest Policy

Action Requested:
Review proposed Conflict of Interest Policy and assorted background information; and provide further
direction to staff.

Information / Background:

At the August 4 City Council Meeting, Council Member Sprague asked for Council support to draft, review
and possibly adopt a Conflict of Interest policy for city government. The Council supported Council Member
Sprague’s request.

The Council asked if | could have a draft policy ready for consideration at the Council’s August 19 meeting.
Attached to this memorandum you will find a proposed draft Conflict of Interest policy for your
consideration. The draft is based on the policy currently in force at the City of Brainerd. Council Member
Sprague recommended this policy to me as a model. | have adapted it to fit our local nomenclature and
governmental structure, but it is largely unchanged from the City of Brainerd’s policy.

| have attached the City of Brainerd’s policy, as well as the conflict of interest advice we provide to our own
board and commission members. | have also attached additional background information on this subject
from the League of Minnesota Cities.

Recommendation:

The Council may amend and adopt the proposed policy at the August 19 Council meeting. The Council has
not had much discussion on this matter. You may want to provide me additional feedback on the proposal
and then schedule it for adoption in September or October.
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CITY OF EDINA
CONFLICT OF INTEREST POLICY

ARTICLE I
Purpose
The purpose of this policy is to establish a code of ethics related to conflicts of interest covering publicly
elected and appointed officials associated with the City of Edina. This policy is intended to supplement
but not replace any applicable laws governing conflict of interest.

The City Council hereby determines that Edina city government ex:sts
in order to do so effectively, the residents of the City must have con
their government. The public evaluates its government by the w#
conduct themselves in the posts to which they were elected
public trust under the scrutiny of public opinion and thei

misconduct and conflicts of interest, apparent or real. T
officials will conduct themselves in a manner th

ntal decision, action or transaction in which he or she has a
erests when the financial interest is no greater than that of

employer (other than the City of Edina), his or her associated business, or his or her immediate family as
more specifically defined below, and their employers of associated businesses shall also be considered a
financial interest of the local official or volunteer.

b. Exception. The following assets shall not be considered a financial interest for purposes of this
policy: (1) ownership of shares in a diversified mutual fund; (2) membership in a pension plan or
employee benefit plan; (3) de minimis ownership of bonds or publicly traded securities; (4) ownership of
a whole life insurance policy.




immediate Family. Immediate family shall be defined as spouse, domestic partner, parents, children,
siblings, father and/or mother in-law, son and/or daughter in-law, sister and/or brother in-law, step
children, step siblings and half-brother and/or sister.

ARTICLE ili
Persons Covered
The City Council of the City of Edina determines that it is in the best interests of the residents of the
City to preserve the public confidence and integrity of government officials and to promote trust of the
people in the objectivity of their public servants. Therefore, this Code of Ethi vers all officials elected
and appointed to a position in the City of Edina. '

ARTICLE iV
Expected Conduct

advancement and financial interests, disclose conflicts
decisions where a financial interest exists. Public officia
independence of judgment or give the appearance of i

nal financial interest in a sale, lease or contract they are
‘public officer” includes the Mayor and any Council

part in any manner” in the making of the contract. Simply abstaining from voting on
the contract willn low the contract to be made. The attorney general reasoned that if the
Legislature had only wanted to prohibit a contract with an interested officer who votes on the contract,
it would not have used the word “authorized.”

authorized to t

A literal reading of the statute might suggest that it does not apply to City officers who are unable to
make a contract on behalf of the City. However, the attorney general has given the statute a broad
interpretation, which could mean the statute affects more officials than just those who actually make
the decision to enter into the contract. As a result, it may be wise to take a conservative approach
regarding contracts with any City official.




The law would appear to prohibit a contract with a public official who has had the opportunity to
influence the terms of the contract or the decision of the governing body.

ARTICLE VI

Addressing Conflicts of Interest
To address conflicts of interest:

a. An elected or appointed official shall not participate in making decisions or attempting
to use his or her position to influence any City government decision, actior transaction in which the
public official knows or has reason to know that he or she has a confli “participate”
means making a decision, taking action, entering into a transaction, proy, sUpporting a
recommendation, introducing, sponsoring, debating, voting on, DoV i ting the
decision, action or transaction. Participation includes the direct

involving an organization or entity if the publi
director, board member, or trustee but does

the governmental decisio . the public official must disclose his or her
h it were a conflict of interest.

Council, orany of its Committees, the official shall immediately disclose the conflict
ecause the Mayor or City Council members may not attend all City Council or

oral disclosure may consist of a written statement being read into the record by
next regular meeting of the City Council.

meeting of t
of interest orall
Committee meeti
the City Manager at

b. If the local official is a member of the City Council or the Mayor, the official shall not
participate in any discussion or vote on any matter involving the conflict of interest. Although the Mayor
or City Council member must abstain from voting on the matter, he or she shall be counted present for
purposes of a quorum.

c. An appointed official shall disclose a conflict of interest orally to the Committee Chairperson.
The oral disclosure of a conflict of interest shall include describing the matter requiring action or
decision and the nature of the appointed official’s conflict of interest. In all situations an appointed
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official shall remove him or herself from participating in any discussion, action or decision in question in
which he or she has a conflict of interest.

d. All oral disclosures of conflicts of interest shall be documented in the minutes, if any, of the

respective City Council or Committee meetings.

CONFLICT OF INTEREST CHECKLIST FOR
ELECTED AND APPOINTED OFFICIALS

If a local public elected or appointed official believes he or she has a co
any matter that is expected to come before the governing body, board;<g committee for
consideration, that official shall disclose the interest orally and/o ;
preceding discussion of the matter as practicable.

Elected and appointed officials of the City of Edina mus
1. Consult with the City Attorney

2. Disclose the interest — Make disclosure at

3. Make oral disclosure to the governi
committee

4. Make written disclosure

interest

6. Don'tinflu

Further informatior arding Conflict of Interest can be found on the League of MN Citles
website (www.Imc.oft e City of Edina website (www .ci.Edina.mn.us), Minnesota Statutes
Sections 471.87-89 or ¢ n%ﬁgt the City Manager’s Office,

ACKNOWLEDGEMENT
| hereby acknowledge that! have read and agree to follow the Conflict of Interest Policy as set forth
herein.

Signature/Date Printed Name




CITY OF BRAINERD
CONFLICT OF INTEREST POLICY

ARTICLE |
Purpose

The purpose of this policy is to establish a code of ethics related to conflicts of interest covering public’
elected and appointed officials associated with the City of Brainerd. This policy is intended to
supplement but not replace any applicable laws governing conflict of interest.

The City Council hereby determines that Brainerd City government exists to serve the people of
Brainerd, and in order to do so effectively, the residents of the City must have confidence and trust in
the integrity of their government. The public evaluates its government by the way its elected and
appointed officials conduct themselves in the posts fo which they were elected or appointed. City
officials hold positions of public trust under the scrutiny of public opinion and their actions must be
above suspicion. The public deserves elected and appointed officials who maintain the highest ethical
principles and avoid misconduct and conflicts of interest, apparent or real. The public has the right to
expect that its public officials will conduct themselves in a manner that will preserve public confidence
in and respect for the people they serve.

» This Conflict of Interest Policy provides an ethical guide and specific principles which reflect
the ethical values of the City of Brainerd.

o This Conflict of Interest Policy is designed to promote high ethical standards and conduct, and
to foster a healthy culture throughout City government. It is the benchmark for all who serve
the City to assist them in fulfilling their responsibil ities to the people of Brainerd.

ARTICLE [l
Definitions

Appointed Officials. Appointed Officials are those individuals appointed to a Board, Commission or
Committee of the City.

Conflict of Interest. A conflict of interest is present when, in the discharge of official duties, an elected
or appointed official participates in a governmental decision, action or transaction in which he or she
has a financial interest, except for those interests when the financial interest is no greater than that of
another member of his or her business classification, profession or occupation.

a. Financial Interest. Afinancial interest is any interest, including loans, which shall yield,
directly or indirectly, a monetary or other material benefit to the elected or appointed
official (other than monetary or material benefits authorized by the City). A financial
interest of a local public official's employer (other than the City of Brainerd), his or her
associated business, or his or her inmediate family as more specifically defined below,
and their employers of associated businesses shall also be considered a financial
interest of the local official or volunteer.

b. Exception. The following assets shall not be considered a financial interest for
purposes of this policy: (1) ownership of shares in a diversified mutual fund; (2)
membership in a pension plan or employee benefit plan; (3) de minimis ownership of
bonds or publicly traded securities; (4) ow nership of a whole life insurance policy.

Immediate Family. Immediate family shall be defined as spouse, domestic partner, parents, children,
siblings, father and/or mother in-law, son and/or daughter in-law, sister and/or brother in-law, step
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children, step siblings and half-brother and/or sister.
ARTICLE Il
Persons Covered

The City Council of the City of Brainerd determines that it is in the best interests of the residents of the
City to preserve the public confidence and integrity of government officials and to promote trust of the
people in the objectivity of their public servants. Therefore, this Code of Ethics covers all officials
elected and appointed to a posi tion in the City of Brainerd.

ARTICLE IV
Expected Conduct

Public elected or appointed officials must put the public interest ahead of their own personal
advancement and financial interests, disclose conflicts of interest, and refrain from participating in
decisions where a financial interest exists. Public officials must avoid actions that might impair
independence of judgment or give the appearance of impropriety or a conflict of interest. Public
officials must not use their position to gain privileges or special treatment. Public officials of the City
shall avoid any situation that might give rise to or even suggest the potential for a conflict of interest.
Public elected or appointed officials shall abstain from participation in discussions, deliberations and
voting on a City contract in which the public elected or appointed official’'s or any member of that
official's immediate family has a direct, indirect or pecuniary interest. When a non-contract matter
comes before the City in which a public elected or appointed official or anyone in the official’s
immediate family has a direct, indirect or pecuniary interest, the official shall abstain from participation
in discussions, deliberations and voting on that m atter.

ARTICLE V

Conflict of Interest in Contracts
(From the League of MN Cities)

Generally, public officers may not have a personal financial interest in a sale, lease or contract they
are authorized to make in their official capacity. A “public officer” includes the Mayor and any
Councilmember. In some circumstances, the designation may also include appointed officers and
employees who are able to influence contracting decisions.

The attorney general has advised that the conflict of interest law applies to any Councilmember “who
is authorized to take part in any manner” in the making of the contract. Simply abstaining from voting
on the contract will not allow the contract to be made. The attorney general reasoned that if the
. Legislature had only wanted to prohibit a contract with an interested officer who votes on the contract,
it would not have used the word “authorized.”

A literal reading of the statute might suggest that it does not apply to City officers who are unable to
make a contract on behalf of the City. However, the attorney general has given the statute a broad
interpretation, which could mean the statute affects more officials than just those who actually make
the decision to enter into the contract. As a result, it may be wise to take a conservative approach
regarding contracts with any City official.

The law would appear to prohibit a contract with a public official who has had the opportunity to
influence the terms of the contract or the decision of the governing body .

ARTICLE VI
Addressing Conflicts of Interest

To address conflicts of interest:

a. An elected or appointed official shall not participate in making decisions or attempting
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to use his or her position to influence any City government decision, action, or
transaction in which the public official knows or has reason to know that he or she has
a conflict of interest. To participate means making a decision, taking action, entering
into a transaction, providing advice supporting a recommendation, introducing,
sponsoring, debating, voting on, approving, and/or investigating the decision, action or
transaction. Participation includes the direct and active supervision of the participation
of a subordinate in the matter. Participation is more than official responsibility,
knowledge, dutiful involvement, or involvement on an administrative or peripheral
basis.

A local public official may participate in a City government decision, action, or
transaction involving an organization or entity if the public official or immediate family
member is an officer, director, board member, or trustee but does not have a financial
interest in the governmental decision, action or transaction. However, the public official
must disclose his or her affiliation with the organization or entity as though it was a
conflict of interest.

Alocal public official may participate in a City governmental decision involving a related
person, other than his or her immediate family, if the public official does not have a
financial interest in the governmental decision, action, or transaction. However, the
public official must disclose his or her relationship with the related personnel as though
it were a conflict of interest.

ARTICLE Vi
Disclosure of Conflicts of Interest

If an elected or appointed official in the discharge of his or her official duties recognizes that his or her
participation could create a conflict of interest, the public official shall disclose the conflict of interest as

follows:

a.

The Mayor and members of the City Council shall disclose the conflict of interest to
each other as soon as they become aware of the conflict. If such official becomes
aware of a conflict during a meeting of the City Council, or any of its Committees, the
official shall immediately disclose the conflict of interest orally. Because the Mayor or
City Council members may not attend all City Council or Committee meetings, oral
disclosure may consist of a written statement being read into the record by the Council
President at the next regular meeting of the City Council.

If the local official is a member of the City Council or the Mayor, the official shall not
participate in any discussion or vote on any matter involving the conflict of interest.
Although the Mayor or City Council member must abstain from voting on the matter, he
or she shall be counted present for purposes of a quorum.

An appointed official shall disclose a conflict of interest orally to the Committee
Chairperson. The oral disclosure of a conflict of interest shall include describing the
matter requiring action or decision and the nature of the appointed official's conflict of
interest. In all situations an appointed official shall remove him or herself from
participating in any discussion, action or decision in question in which he or she has a
conflict of interest.

All oral disclosures of conflicts of interest shall be documented in the minutes, if any, of
the respective City Council or Committee meetings.
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CONFLICT OF INTEREST CHECKLIST FOR
ELECTED AND APPOINTED OFFICIALS

If a local public elected or appointed of ficial believes he or she has a conflict of interest with regard
to any matter that is expected to com e before the governing body, board, commission or
committee for consideration, that official shall disclose the interest orally and/or in writing at the
earliest stage preceding discussion of the matter as practicable.

Elected and appointed of ficials of the City of Brainerd must comply with the following:

. Consult with the City Attorney
. Disclose the interest — Make disclosure at the earliest stage preceding the discussion
1. Make oral disclosure to the governing body, board, commission or
committee, or
2. Make written disclosure
 Don't vote or take any official action unless the City Attorney decides there is no
prohibited conflict of interest

. Don’t influence others
a. Don't participate in the discussion, either at the time of the vote or earlier

b. Leave the dais when the governing body, board, commission or committee is
discussing the matter

Further information regarding Conflict of Interest can be found on the the League of MN Cities
website (www.Imc.org), the City of Brainerd website (www.ci.brainerd.mn. us) Minnesota Statutes
Sections 471.87-89 or contact the City Administrator.
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ACKNOWLEDGEMENT

| hereby acknowledge that | have read and agree to follow the Conflict of Interest Policy as set forth
herein.

Signature Date

Printed Name

Adopted this 20" day of June, 2011.
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1. WHAT IS A CONFLICT OF INTEREST?

A conflict of interest occurs when an individual has a personal interest in a decision that he or she
has the power to make. A prohibited personal interest may be contractual or non-coniractual, It
includes decisions in which personal involvement, gain, or financial benefit exist for the decision-

maker.

2. CONTRACT SITUATIONS:

A)) .General Rule #1 - Prohibition Against Personal Financial Interest.

Except as authorized in Minn. Stat, § 471.88, a public officer whoris authorized to take part
in any manner in making any sale, lease or contract in official capacity shall not voluntarily
have a personal financial interest in that sale, lease, or contract or personally benefit
financially therefrom. Every public officer who violates this provision is guilty of a gross
misdemeanor,

B.) Common Exceptions To General Rule #1 Allowed By Statute.

L)

2.)

3)

4.

S5.)

6)

7)

Designation of bank depository,
Only official newspaper in the city.

Contract with a cooperative association of which the public officer is a shareholder
or stockholder but not an officer or manager,

A contract for which competitive bids are not required by law, but only if the
contract price is as low as or lower than the price at which the commodity or
services could be obtained elsewhere.

A contract with a volunteer fire department for the payment of compensation to its
members or for the payment of retirement benefits to those members,

An officer of a government unit may contract with the unit to provide construction
materials or services, or both, by sealed bid process if the unit has a population of
1,000 or less according to the last federal census. The officer may not vote on the
question of the contract when it comes before the governing body for consideration.

A public officer may rent space in a public facility at a rate commensurate with that
paid by other members of the public.




G)

A)

B)

1

General Rule #2 - Prohibition Against Direct or Indirect Interest.

Except as provided in Minn, Stat, Sections 471.87 to 471.89, no member of a council shall
be directly or indirectly interested in any contract made by the council,

Exception to General Rule # 2.
1.)  No ownership interest in the firm.
2.) Not an officer or director,

3) Compensated only on a salary or hourly wage basis and receives no commissions,
bonus or other renumeration,

4) Is not involved in supervising the performance of the contract for the employer and
has no other interest in the contract.

General Rule #3 - Contracts With Family Prohibition Against Immediate Family
Benefit.

If- the money earned under the contract is used to support the family so that the

councilmember derives some benefit from it, the attorney general has uniformly held that

there is an indirect interest on the part of the council member in the contract,

Exceptions to General Rule # 3.

s Adult children living outside the home

¢ Earnings from contract do not support family

General Rule #4 — Mayor and Council Cannot Be Full-Time Employees of City.

. In a statutory and in a charter city, neither the mayor nor any city council member
may be employed by the city. “Employed” refers to fulltime permanent
employment as defined by the city’s employment policy.

NON-CONTRACT SITUATIONS:

General Rule.

Any official who has a personal economic interest that may conflict with public interest in
considering an official action generally is disqualified from participating in the action,

How to Determine Whether 2 Conflict Exists.

1.) The nature of the decision being made.




C)

D)

2.) The nature of the financial interest,

3.) The number of interested officials,

4.) The need, if any, for the interested officials to make the decision.

5) Other means available, if any, such as an opportunity for review of the decision.

Common Situations That Pose Conflict Questions.

v Zoning - piatting - ﬁlanning
v Public improvements

. Special assessments

. Licenses

° Church memberships
. Family associations

. Club memberships

) Land purchases

. Regulations

. Vacation of streets

. City comprehensive plan

o Locating highways

. Designations of development districts
. Selection of location for municipal parking lots
. Improvements to the business district where the councilmember owns a business

Need To Maintain an Open Mind.

A councilmember may not engage in an advocacy role or have a “closed mind” when the
councilmember has to perform a quasi-judicial function. In Continental Property Group,
Inc. v. City of Minneapolis, the Minnesota Court of Appeals noted:




“But when deciding CPG’s procedural due-process claim, the district court found that
Councilmember Goodman, who took part in making the council’s decision: “took a
position in opposition and exhibited a closed mind with regarding to [CPG’s] proposed
project prior to hearing [CPG’s] appeal”; “adopted an advocacy role in opposition to
[CPG’s] proposed project well before she discharged her quasi-judicial duties”; and
“was clearly involved in an effort not only to assist to organize and mobilize
neighborhood opposition to the project, but also to sway the opinions of her fellow
council members.” The court also noted that “the opinion of the council member in
whose ward a project is proposed is given substantial weight” by other members of the
council. The court’s findings, which are supported by the record, establish that the city
council relied on factors it was not intended or permitted to consider in denying CPG’s
applications. We therefore conclude that the city council’s decision was arbitrary and
capricious and that the district court erred by upholding it on review under Minn. Stat. §
462.361, subd. 1.”

The underlying district cowrt decision also stated:

“The timeline of events and communications further demonstrates that Goodman
adopted an advocacy role in opposition to Plaintiff's proposed project well before she
discharged her quasi-judicial duties. She was clearly involved in an effort not only to
assist to organize and mobilize neighborhood opposition to the project, but also to sway
the opinions of her fellow council members. Such actions were improper and
impermissible for someone acting in a quasi-judicial capacity.”
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INFORMATION MEMO
Official Conflict of Interest

Learn responsibilities of city officials to avoid prohibited personal or financial benefits in contracts,
which public offices may not be held simultaneously by the same person, need to disclose economic
interests, and limits on gifts. Links to a code of conduct and statement of values, contains resolutions
Jfor contracting with an interested council member.

ELEVANT LINKS:

I. Ethical responsibilities of local office in
Minnesota

Most Minnesotans can run for and hold elected office at the federal, state, or
local level. Candidates are not required to pass a civics test, attend
mandatory trainings, obtain a particular degree or certification, or otherwise
demonstrate their fitness. Nevertheless, election or appointment to public
office may impact one’s personal and professional life-perhaps quite
significantly.

Some of the most important regulations impacting local governments
address the ethical responsibilities of public office—laws that can apply to
both elected and appointed city officials. Such safeguards exist to:

¢ Ensure integrity in government.

e Protect the city’s and/or the city residents’ interests.

¢ Limit the opportunity for officials to benefit (personally or financially)
from public office.

Unfortunately, such regulations are also some of the most misunderstood.
City officials—particularly those new to their positions—need to be aware
of their responsibilities and the types of prohibited conduct. Various
regulations:

Limit an official’s ability to act independently.

Provide the public access to the decision-making process.

Prohibit public officials from accepting gifts.

Prohibit conflicts of interest.

Prohibit officials from holding incompatible offices.

s Require public officials to disclose conflicts or economic interests when
they do arise.

This memo examines the ethical responsibilities of local office in
Minnesota.

This material is provided as general information and is not a substitute for legal advice. Consulit your attorney for advice concerning specific situations.

145 Unlversity Ave. West
Saint Paul, MN 55103-2044

www.Ime.org ] 10/4/2012
(651) 281-1200 or (800) 925-1122 © 2012 All Rights Reserved




RELEVANT LINKS:

Minn, Const. art. X1, § 3.

Minn. Stat. § 414.01, subd.

1a(2).

Handbook, Chapter 3.
Handbook, Chapter 4.

Minn. Stat. ch. 412,

Minn, Stat. ch, 410,

Handbook, Chapter 6.

While it focuses on the general principles behind these various regulations
and prohibitions, remember that ethical questions can be difficult to answer.
Not all situations fit neatly into current guidelines, so conduct may not
clearly be prohibited, but still seems inappropriate. This appearance of
impropriety can be very damaging to a councilmember’s image (as well as
the city’s reputation) and may need to be considered.

Il City government in Minnesota

The Minnesota Constitution authorizes the Minnesota Legislature to provide
for the “creation, organization, administration, consolidation, division, and
dissolution of local government units and their functions, for the change of
boundaries thereof, [and] for their elective and appointive officers.” The
form and function of city government, and the powers, duties and limitations
of elected and appointed office, help shape our basic ethical responsibilities.

A. Form and function

Under Minnesota law, cities are public corporations. The Legislature has
described cities as the type of government that “most efficiently provides
governmental services in areas intensively developed for residential,
commercial, industrial, and governmental purposes.” About 82 percent of
the people in Minnesota live in cities, even though cities only cover about
4.9 percent of the state’s land area. Since cities are where most people live,
the basic goal of city government is to provide services. In many parts of the
state, cities are the main governmental entities.

Minnesota has two basic types of cities: statutory cities and home rule
charter cities. The major difference between the two is the type of enabling
legislation under which they are incorporated:

o Statutory cities derive many of their powers from Chapter 412 of the
Minnesota statutes.
o Home rule charter cities obtain their powers from a home rule charter,

Statutory and home rule charter cities differ in terms of organization and
powers, not because of any classification of population, area, geographical
location, or other physical features.

B. City council

The cornerstone of city government in Minnesota is the elected city council.
The council fashions the policies that determine a community’s present and
future well-being. Because people look to their local government for
leadership, much of the responsibility for community development falls on
the shoulders of city councilmembers.

The major areas of council anthority and responsibility include:

League of Minnesota Cities Information Memo: 10/4/2012
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RELEVANT LINKS;

Minn. Stat, § 412.191, subd.
lz\/lﬁnn. Stat, § 412.191, subd.
I%h'nn. Stat. § 412. 191, subd.
ﬁim\. Stat, § 412,111,

Minn. Stat, § 412.201.
Minn, Stat, § 412.241.
Minn. Stat, § 412,111,

Minn. Stat, § 412,221, subd.
32,

Van Cleve v, Wallace, 216
Minn. 500, 13 N.W.2d 467
(1944).

Minn. Stat. § 10A.071, subd.
1(b).

Minn, Stat. § 471.895.

Minn. Stat. § 471.895, subd.
1(d).

League of Minnesota Gities Information Memo:

Official Conflict of Interest

Judging the qualifications and election of its own members.
Setting and interpreting rules of procedure.

Legislating for the city.

Enforcing city ordinances.

Appointing administrative personnel.

Transacting city business.

Managing city finances. .
Making appointments to boards, commissions, and committees.
Protecting the welfare of the city and its inhabitants.

Providing community leadership.

® & o o & o ©° o o

The city council is a continuing body. New members have no effect on the
body except to change its membetship. This means that all ordinances and
resolutions remain in effect until the council alters or rescinds them, or until
they expire through their own terms. At any time, the council can change
any tesolution, ordinance or administrative order whether or not the
individuals presently on the council are the same as those serving when the
council originally took action.

Councilmembers’ statutory duties are to be performed, almost without
exception, by the council as a whole. For example, it is the council and not
individual councilmembers that must supervise administrative officers,
formulate policies, and exercise city powers.

lll. Gifts

A “gift” is defined as money, property (real or personal), a service, a loan,
the forbearance or forgiveness of debt, or a promise of future employment,
given and received without the giver receiving something of equal or greater
value in return,

A. General prohibition

Elected and appointed “local officials” may not generally receive a gift from
any “interested persons.”

1. Local officials

A “local official” is any elected or appointed official of a city, or of an
agency, authority, or instrumentality of a city. The gift prohibition clearly
applies to the members of the city council. However, since the term “local
official” is not further defined, it is not known if the law is meant to cover
all city employees, or just certain high-level employees (such as city
managers or administrators) and other appointed officials. As so many
individuals can be involved in the decision-making process, trying to
distinguish between city “employees” and “officials” is quite difficult.

10/4/2012
Page 3




RELEVANT LINKS:
As a consequence, the safest course of action is to assume the law applies to
all employees, regardless of their title or job responsibilities.

2. Interested persons

1]‘2‘)‘" Stat. § 471.895, subd. An “interested person” is a person or representative of a person or
' association that has a direct financial interest in a decision that a local
official is authorized to make.

An interested person likely includes anyone who may provide goods or
services to a city such as engineers, attorneys, financial advisers, contractors,
and salespersons. But, virtually every resident or person doing business in
the city could have a direct financial interested in a decision that an official
is authorized to make. These may include:

o Property tax levies.

o Special assessments.
e Licenses and permits.
o Land use decisions.

If an individual could have a direct financial interest in a decision or
recommendation that a city official would be authorized to make, he or she
might be considered an interested person for purposes of the gift law.

B. Exceptions

Minn. Stat. § 471,895, subd, The following types of gifts are permitted under exceptions to the gift law:
Minn. Stat. § 211A.01, subd. e Lawful campaign contributions.

' o Services to assist an official in the performance of official duties. Such
services can include (but are not limited to) providing advice,
consultation, information, and communication in connection with
legislation and services to constituents.

e Services of insignificant monetary value.

¢ A plaque or similar memento. Such items are permitted when given in
recognition of individual services in a field of specialty or to a charitable
cause.

e A trinket or memento costing $5 or less.

¢ Informational material of unexceptional value.

o Food or beverage given at a reception, meal or meeting. This exception
only applies if the recipient is making a speech or answering questions as
part of a program that is located away from the recipient’s place of work.
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¢ Gifts between family members, However, the gift may not be given on
behalf of someone who is not a member of the family.

e Food or beverages given to national or multi-state conference attendees.
The majority of dues paid to the organization must be paid from public
funds and an equivalent gift must be offered to all other attendees.

C. Gifts to cities

The law prohibits gifts to city officials, not to cities themselves. Cities may
accept gifts of real or personal property and use them in accordance with the
terms prescribed by the donor. A resolution accepting the gift and the
donot’s terms must receive an affirmative vote of two-thirds of the members
of the council. A city may not, however, accept gifts for religious or
sectarian purposes.

D. Metro area cities over 50,000

Metropolitan cities with a population over 50,000 are subject to additional
regulations. Under the Ethics in Government Act, local officials in these
cities are also prohibited from receiving gifts from “lobbyists,” though there
are similar exceptions that may apply.

The Minnesota Campaign Finance and Public Disclosure Board issues
advisory opinions regarding the lobbyist gift ban. These opinions may be
relevant to any Minnesota city struggling with the application or implication
of a gift ban to a particular situation.

E. Municipal liquor stores

Municipal liquor store employees may not suggest, request, demand, or
accept any gratuity, reward, or promise thereof from any representative of a
manufacturer or wholesaler of alcoholic beverages. Any manager or
employee who violates this provision is guilty of a gross misdemeanor.

IV. Conflicts of interest

There are two broad éategories of conflicts of interest that city officials and
municipal bodies may encounter: those involving contractual decisions, and
those involving non-contractual decisions.

10/412012
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A. Contracts

1. General prohibition

Public officers are generally prohibited from having a personal financial
interest in a sale, lease or contract they are authorized to make in their
official capacity. The term “public officer” certainly includes mayors,
councilmembers, or other elected officials. It may also include appointed
officers and employees who are able to influence the decision-making
process.

The attorney general has advised that the conflict of interest law applies to
any councilmember “who is authorized to take part in any manner” in the
making of the contract. Simply abstaining from voting on the contract is not
sufficient. The attorney general reasoned that if the Legislature had only
wanted to prohibit interested officers from voting on the contract, it would
not have used the word “authorized.”

A literal reading of the statute might suggest that it only applies to city
officers who enter into contracts on behalf of the city. However, the attorney
general has given the statute a broader interpretation, which could affect
more officials than just those who are directly involved in the decision-
making process. As a result, it may be wise to take a conservative approach
regarding contracts with any city official.

a) Statutory cities

Statutory cities must consider an additional restriction. No member of a
statutory city council may have a direct or indirect interest in any contract
the council makes (notwithstanding the limited exceptions discussed below).
This restriction may affect some contractual situations that are not covered
by the general prohibition. For example, even though the actual contract is
not made with a councilmember, the fact that he or she has an indirect
interest in it could be an issue.

b) Home rule charter cities

Many home rule charters contain provisions that address conflicts of interest
in contracts as well. Some charters go beyond the statute to prevent all city
officers and employees from having an interest in a city contract, whether or
not the individual has a role in the process. Because charter provisions vary
from city to city, they are not covered in this memo in any detail. However,
the exceptions discussed below apply to all cities, regardless of any other
statute or city charter provision to the contrary.
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2. Exceptions and procedures

There are several important exceptions that apply to all cities. In these
circumstances, a city may move forward with the matter if the interested
officer discloses his or her interest at the earliest stage and abstains from
voting or deliberating on any contract in which he or she has an interest.
Generally, an exception may only be used by a city when approved by
unanimous vote of the remaining councilmembers. There are also additional
requirements for some of the exceptions that are discussed below.

A 1992 decision by the Minnesota Court of Appeals suggests that interested
officers should abstain from voting even when not expressly required to do
so under the law, In that case, a township was challenged because an
improvement project had not received the required four-fifths majority vote
of the town board (two members whose properties would be assessed
abstained). The court said the two interested board members were correct to
abstain since their interests disqualified them from voting. As a result, the
remaining three board members’ unanimous vote was sufficient,

A city council may enter into the following contracts if the proper procedure
is followed, even though the contract may impact the interests of one of its
officers.

a) Bank or savings association

The city council may designate a bank or savings association that a city
officer has an interest in as an authorized depository for public funds and as
a source of borrowing. No restriction applies to the designation of a
depository or the deposit of public funds if the funds are protected in
accordance with state law.

Procedure:

o The officer discloses his or her interest in the bank or savings association
(this should occur when the bank or savings association is first
designated or when the official is first elected or appointed, whichever is
later). The disclosure is recorded in the meeting minutes and serves as
notice of such interest for each successive transaction.

o The interested officer abstains from voting on the matter,

o The council approves the designation by unanimous vote.

b) Official newspaper

The city council may designate as the official newspaper (or publish official
matters in) a newspaper in which a city officer has an interest. However, this
exception only applies if the interested officer’s newspaper is the only
qualified newspaper available.
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See Appendix C.

Procedure:

o The interested officer abstains from voting on the matter,
¢ The council approves the designation by unanimous vote.

c) . Cooperative association

A city may enter into a contract with a cooperative association of which the
city officer is a shareholder or stockholder, This exception does not apply if
the interested city officer is also an officer or manager of the association.

Procedure:

o The interested officer abstains from voting on the matter.
e The council approves the designation by unanimous vote.

d) Competitive bidding not required

A city may contract with a city officer when competitive bidding laws is not
required. The municipal contracting act generally requires the following
types of contracts that are estimated to exceed $100,000 to be bid:

o Sale, purchase, or rental of supplies, materials, or equipment.
o Construction, alteration, repair, or maintenance of property.

This exception appears to apply to contracts that do not have to be
competitively bid, such as contracts for professional services or
employment. A city may need to seek a legal opinion if it is unsure about
whether this exception applies to a particular situation.

Procedure:

¢ The interested officer abstains from voting on the matter,

e The council approves the contract by unanimous vote.

¢ The council passes a resolution setting out the essential facts, such as the
nature of the officer’s interest and the item or service to be provided, and
stating that the contract price is as low as (or lower then) could be found
elsewhere. ‘

¢ Before a claim is paid, the interested officer must file an affidavit with
the clerk that contains;

The name and office of the interested officer.

An itemization of the commodity or services furnished.

The contract price.

The reasonable value.

The interest of the officer in the contract. -

A declaration that the contract price is as low as or lower than could
be obtained from other sources.

© 0O 0 0O O o
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o In an emergency where the contract cannot be authorized in advance,
payment must be authorized by resolution describing the emergency.

é) Volunteer fire department

Cities may contract with a volunteer fire department for the payment of
compensation or retirement benefits to its members.

There is some question as to whether this exception applies to both
municipal and independently operated fire departments. A literal reading of
the statute suggests it applies only to actual contracts. Since cities do not
usually contract with a municipal fire department, there is a possibility this
exception may only apply to contracts with independent fire departments.
However, the attorney general has issued opinions that imply that the
exception can apply to both kinds of fire departments.

A councilmember who is interested in serving the city in multiple positions,
for example, plowing streets or serving on the volunteer fire department,
should also consider whether the functions and responsibilities of those
positions are compatible.

Procedure:

¢ The interested officer abstains from voting on the matter.
¢ The council approves the contract by unanimous vote.

f)  Volunteer ambulance service

Cities may contract with a volunteer ambulance service for the payment of
compensation or retirement benefits to its members. This provision is similar
to the volunteer fire department exception.

Procedure:

o The interested officer abstains from voting on the matter.
¢ The council approves the contract by unanimous vote.

g) Municipal band

Cities may contract with a municipal band for the payment of compensation
to its members. -

Procedure:

s The interested officer abstains from voting on the matter.
¢ The council approves the contract by unanimous vote.

107472012
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Minn, Stat. § 471.88, subds.
9, 10.
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Minn. Stat. § 471.88, subd.
11

Minn. Stat. § 471.88, subd.
12.

Minn, Stat. § 471,88, subd,
13.

h) EDAs and port authorities

An economic development authority (EDA), port authority, or seaway port
authority may contract with firms engaged in the business of importing,
exporting, or general trade that employ one of its commissioners.

Procedure:

¢ The interested commissioner abstains from voting on the matter.

¢ The authority approves the contract by unanimous vote.

¢ The commissioner abstains from any votes that set any rates affecting
shippers or users of the terminal facility.

i) Bank loans or trust services

Banks that employ a public housing, port authority, or EDA commissioner
may provide loans or trust services to property affected by that authority.

Procedure:

¢ The commissioner discloses the nature of those loans or trust services of
which he or she has personal knowledge.

e The disclosure is recorded in the meeting minutes.

o The interested commissioner abstains from voting on the matter.
The authority approves the contract by unanimous vote.

j)  Construction materials or services
(Cities with a population of 1,000 or less)

A city with a population of 1,000 or less (according to the last federal
census) may contract with one of its officers for construction materials
and/or services through a sealed bid process.

Procedure:

¢ The interested officer abstains from voting on the contact.
¢ The council approves the contract by unanimous vote.

k) Rent:

Cities may rent space in a public facility to a public officer at a rate equal to
that paid by other members of the public.

Procedure:

¢ The interested officer abstains from voting on the matter.
¢ The council approves the contract by unanimous vote.
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14,

Minn. Stat, § 471,88, subd.

15.
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17.

Minn, Stat. § 471.88, subd.

18.
Community Development
Block Grant (CDBG).

I) Local development organizations

City officers may apply for a loan or grant administered by a local
development organization. A “local development organization™ is defined to
include housing and redevelopment authorities (HRAs), EDAs, community
action programs, port authorities, and private consultants.

Procedure:

e The interested officer discloses that he or she has applied for a grant.
That interest is recorded-in the official minutes.

The interested officer abstains from voting on the matter.

The local development organization approves the application by
unanimous vote.

m) Franchise agreements

When a city enters into a franchise agreement or contract for utility services
to the city, a councilmember who is an employee of the utility may continue
to serve on the council during the term of the franchise or contract.

Procedure:

o The council approves the franchise agreement by unanimous vote.

e The interested officer abstains from voting on any franchise matters.

¢ The reason for the interested councilmember’s abstention is recorded in
the meeting minutes,

n) State or federal grant programs

Cities may apply for and accept state or federal grants (housing, community,
or economic development) which may benefit a public officer.

Procedure:

o The interested officer abstains from voting on matters related to the
grant,
* The governing body accepts the grant by unanimous vote,

o) Loans or grants—St. Louis County

A public officer is eligible to participate in a loan or grant program
administered by the city with community development block grant funds or
federal economic development administration funds. This exception is
limited to cities in St. Louis County with a population 5,000 or less,
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Procedure:

o The public officer discloses that he or she has applied for the funds.
o The disclosure is recorded within the official meeting meetings.

e The interested officer abstains from voting on the application.

¢ The governing body approves the application by unanimous vote.

p) HRA officer loan
HRA officers may participate in a loan or grant program administered by the

' HRA utilizing state or federal funds.

Procedure:

¢ The public officer must disclose as part of the official minutes that they
have applied for the funds.

¢ The public officer must abstain from voting on the application.

¢ The governing body approves the application by unanimous vote.

3. Application

The statutes apply to all kinds of contracts (formal or informal, written or
unwritten) for goods and services. The statute applies not only when the city
is the buyer, but also when the city is the seller. The law would appear to
prohibit a contract with a public official who has had the opportunity to
influence the terms of the contract or the decision of the governing body.
Even when a contract is allowed under one of the exceptions (such as for
contracts for which bids are not required by law) councils should proceed
with caution, ’

a) Business interests and employment:

The attorney general has advised that a councilmember who holds stock in a
corporation that contracts with the city has an unlawful interest and that a
councilmember who is a subcontractor on a contract has an unlawful
interest. The attorney general has also advised that a member of a governing
body that receives a percentage of the money earned by a court-reporting
firm for jobs done under a contract with the city has an unlawful interest.

The Minnesota Supreme Court has held that employment by a company the
city contracts with may give a councilmember an indirect interest in the
contract. On the other hand, the attorney general has advised that if a
councilmember is an employee of the contracting firm and his or her salary
is not affected by the contract, the council may determine that no personal
financial interest exists.
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The attorney general has said that factors other than employment may have
to be considered to determine whether a prohibited interest is present. The
attorney general concluded that a council may contract with the employer if:

e The councilmember has no ownership interest in the firm.

e The councilmember is neither an officer nor a director.

e The councilmember is compensated with a salary or on an hourly wage
basis and receives no commissions, bonus or other remuneration.

¢ The councilmember is not involved in supervising the performance of
the contract for the employer and has no other interest in the contract.

The law prohibits making a contract with any public official who has had the
opportunity to influence its terms. The attorney general has advised that a
former councilmember could not be a subcontractor on a municipal hospital
contract if he was a councilmember when the prime contract was awarded.

Questions that are more difficult can arise when a councilmember takes
office after a city has entered into a contract. The assumption of office by
someone with a personal financial interest in an already existing contract
raises concerns about possible conflicts of interest during the performance of
the contract.

In one case, the attorney general advised that a councilmember was eligible
for office and entitled to commissions on insurance premiums payable by
the city on an insurance contract entered into before the person became a
councilmember,

In an informal letter opinion, the attorney general said the director of a
malting company could assume office as a councilmember even though the
city had entered into a 20-year contract with the company to allow it to use
the city’s sewage disposal plant. The contract also fixed rates for service
subject to negotiation of new rates under certain circumstances. The attorney
general said the councilmember could continue to serve as long as no new
negotiations were required. However, no new agreement could be entered
into as long as the interested councilmember held office.

Individuals faced with a possible conflict of interests should seek legal
advice.

b) Elected officials and city employment

The League is often asked if an elected city official can also be employed by
the city. There is an exception to the conflict of interest law that allows a
contract to be made with an interested official if the contract is not required
to be competitively bid. This exception appears to permit a city to hire an
elected official as an employee, since contracts for professional services and
employment are not required to be competitively bid.
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However, there are several issues that must be considered to determine
whether this is permissible in any specific situation.

(1)  Full-time employment

Neither the mayor nor any city councilmember may also be a “full-time,
permanent” city employee. Full-time, permanent employment is defined by
the city's employment policy. This prohibition applies to councilmembers
elected or appointed on or after Aug. 1, 2010,

(2) Part-time employment

For part-time employment, it must be determined if the two positions are
incompatible. If the positions are incompatible, an individual may not serve
in both positions at the same time.

c) Contracts with family members

The conflict of interest laws do not directly address conflicts that may arise
out of family relationships. The courts of other states generally have held
that family relationship alone has no disqualifying effect on the making of a
contract. There must generally be proof that a councilmember has a financial
interest in the contract. Non-contractual situations are similar.

Under existing law, spouses are responsible for each other’s necessities. A
contract with the councilmember’s spouse in a statutory city may violate the
law if the councilmember has a direct or indirect interest in it. The attorney
general has construed the law broadly to hold such contracts invalid. If the
money earned under the contract is used to support the family, the
councilmember derives some benefit. In this type of situation, the attorney -
general has held that there is an indirect interest in the contract.

However, in more recent opinions, the attorney general has taken the
position that each case turns on its individual facts, If a spouse who contracts
with the city uses the earnings from the contract individually and not to
support the family, the contract probably would not be invalid simply
because the spouse is a councilmember. However, if the facts tend to show
otherwise, the legality of the contract may be in doubt. In short, the mere
fact of the relationship does not affect the validity of the contract.

While it is easier to find that a councilmember has a personal financial
interest in a contract involving his or her spouse, a marital relationship alone
may not make the contract invalid.

The Minnesota Human Rights Act prohibits discrimination in employment
based upon marital status, Making inquiries into the marital status of
employees or applicants for city positions is not recommended.
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d) Sale of city property

Officers and employees of the state or its subdivisions are generally
prohibited from selling government-owned property to another officer or
employee of the state or its subdivisions. This does not apply to the sale of
items acquired or produced for sale to the general public in the ordinary
course of business, In addition, the law allows government employees and
officers to sell public property if the sale is in the normal course of their
duties,

Property that is no longer needed for public purposes may be sold to an
employee (but not an officer) if the following conditions are met:

¢ There has been reasonable public notice and the property is sold by
public auction or sealed bid.

o The employee is the highest responsible bidder.

o The employee who buys the property was not directly involved in the
auction or sealed response process.

The attorney general has also concluded that cities may NOT contract to
purchase land from or sell land to their city council members.

4. Violations

A public officer who violates the conflict of interest law is guilty of a gross
misdemeanor and can be fined up to $3,000 and imprisoned up to one year,
Any contract made in violation of the conflict of interest law is generally
void. Public officers, who knowingly authorize a prohibited contract, even
though they do not receive personal benefit from it, may be subject to
criminal penalties as well,

When a city enters into a contract that is beyond the city’s powers, there will
generally be no city liability for the contract. Even when the contract is
within the city’s powers, any contract made in violation of the unlawful
interest statutes is generally void. As a result, such a contract cannot be the
basis of a lawsuit. However, a city may be legally blocked from performing
an illegal contract.

If a contract is invalid and does not fall under the cited exceptions, it does
not matter that the interested councilmember did not vote or participate in
the discussion. Likewise, it does not matter that the interested
councilmember’s vote was not needed for the council’s approval of the
contract, It is the conflict of interest that matters, Even if the councilmember
acted in good faith and the contract was fair and reasonable, the contract is
generally void if it is prohibited by the conflict of interest.
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When a prohibited contract is made with an interested councilmember, the
councilmember may not recover on the contract. Nor may a councilmember
recover value on the basis of an implied contract. If a councilmember has
already received payment, restitution to the city can be compelled. For
example, if the mayor is paid for services to the city under an illegal
contract, a taxpayer could sue to recover the money for the city. It does not
matter that the mayor was not present at the meeting at which the agreement
for compensation was adopted.

If a councilmember has made an unlawful sale of goods to the city and the
goods can be returned, a court will probably order it and prohibit any
payment for the goods. This might be ordered when a lot has been purchased
from a councilmember and no building has been erected on it, or if supplies,
such as lumber, have been bought and not yet used. However, if the goods
cannot be returned and if the contract was not beyond the powers of the city
and there was no fraud or collusion in the transaction, the court will
determine the reasonable value of the property and permit payment on the
basis of the value received.

In case of doubt, it is wise to assume a city cannot contract with one of its
officers. If the contract is necessary, a legal opinion or court ruling should be
secured before proceeding.

B. Non-contractual situations

While the laws discussed previously relate only to contracts with interested
officials, courts throughout the country, including the Minnesota Supreme
Court, have followed similar principles in non-contractual situations.

Any city official who has personal financial interest in an official non-
contractual action is generally disqualified from participating in the action.
This is especially true when the matter concerns the member’s character,
conduct, or right to hold office, Conflicts can also arise when the official’s
own personal interest is so distinct from the public interest that the member
cannot fairly represent the public interest.

In general, when an act of a council is quasi-judicial, no member who has a
personal interest may take part. Some would argue that the member’s
participation makes the decision voidable, even if his or her vote was not
necessary. The bias of one councilmember could make a city council’s
decision arbitrary.

When there is a disqualifying personal interest, the action is not necessarily
void. In contrast to the rules regarding conflict of interest in contract
situations, the official action may be valid if the required number of non-
interested council members approved the action.
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See Section V —
Compatibility of offices.

1. Disqualifying interest—factors

The Minnesota Supreme Court has utilized several factors when determining
whether a disqualifying interests exists:

The nature of the decision,

The nature of the financial decision.

The number of interested officials.

The need for the interested officials to make the decision.

When an administrative body has a duty to act on a matter and is the only
entity capable of acting, the fact that members may have had a personal
interest in the result may not disqualify them from performing their duties.

e Other means available—opportunity for review.

A very relevant factor is whether other means are available to ensure city
officials will not act arbitrarily or in furtherance of self-interests. In one
case, the court took into account the fact that a decision by a board of
managers could be appealed to the state water resources board. In another
case, the court said that the ability to appeal to the district court would
adequately protect owners from any possible prejudice.

2. Common concerns

a) Self-judgment

On the theory that no person should be the judge of his or her own case,
courts have generally held that an officer may not participate in proceedings
where he or she is the subject. As a result, councilmembers are probably
prohibited from judging themselves on an offense in which the majority of
the council participated. Likewise, determination of a councilmember’s
residency may be one such issue from which an interested officer should
abstain.

b) Self-appointment

Generally, city officials may not appoint a councilmember to fill a vacancy
in a different elected position, even ifhe or she resigns from their existing
position before the new appointment is made. However, councilmembers
may be appointed mayor or clerk, but may not vote on their appointment.

For appointments to non-elective positions, the general rule is that an official
has a conflict in terms of self-interest. This conflict disqualifies the official
from participating in the decision to appoint him- or herself. Appointing one
council member to serve in two positions simultaneously is a question of
compatibility of the two offices or positions.
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c) Council compensation

State law authorizes a council of any second, third or fourth class city in
Minnesota to set its own salary and the salary of the mayor by ordinance.
However, increases in salary cannot begin until after the next regular city
election, Since every councilmember has a personal interest in his or her
compensation, the need for interested officials to make the decision is
unavoidable in this situation.

A special situation is involved in setting the clerl’s salary in a Standard Plan
statutory city. In these cities, the clerk is elected and is thus a voting member
of the council. While the other councilmembers may vote on the clerk’s
compensation without any disqualifying self-interests, it is probably best for
the clerk not to vote on his or her own salary.

d) Family connections

In an informal letter opinion, the attorney general has advised that a
councilmember was not disqualified from voting on a rezoning because his
father owned legal title to the tract in question. The attorney general has also
advised that a prohibited interest does not necessarily arise when the spouse
of a city employee is elected mayor. The opinion carefully avoids any
statement about future action of the council on the existing employment
relationship.

The Minnesota Human Rights Act prohibits discrimination in employment
based upon marital status. Making inquiries into the marital status of
employees or applicants for city positions is not recommended.

e) Business connections

Business interests can also create conflicts—even if there is no personal
financial interest under the general law. In one situation, the attorney general
advised that a housing authority commissioner had a conflict when -- as a
foreman -- he would aid a contractor in making a bid to the housing
authority,

In a different opinion, the attorney general found that a mayor or
councilmember would not be disqualified from office because he was an
employee of a nonprofit corporation that provided public access cable
service to the city, but must abstain from participating in any related actions.

f) . Land use

Since a city council must deal with land matters within its jurisdiction, it is
almost inevitable that such decisions will affect property owned or used by
one of its members.
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(1) Property ownership

Whether or not property ownership disqualifies a councilmember from
participating in a land use decision will depend (to some extent) on the
nature of the decision and the numbers of persons or properties affected.

At one extreme is adoption of a new zoning ordinance (or a comprehensive
revision of an existing ordinance) that may impact all property in the city. In
this situation, the councilmember’s interest is not personal and he or she
should be able to participate. If this was not allowed, such ordinances might
never be adopted.

At the other extreme is the application for a zoning variance or special use
permit that only applies to a councilmember’s property. Such a specific,
personal interest will likely disqualify the member from participating in the
proceedings. However, the councilmember should still be able to submit the
required application to the city.

Between these two extremes are those proceedings affecting some lots or
parcels, one of which a councilmember owns. In such situations, it is a
question of fact whether the councilmember should not vote. In such
circumstances, the council must decide whether the member should be
disqualified—a decision which is subject to review in the courts if
challenged. In many situations where the right to vote is questioned, an
interested councilmember will refrain from participating in order to avoid
the “appearance” of impropriety.

(2) Bias

Personal bias can also be a concern. In one case, a biased councilmember
voting on a land use matter made the council’s decision arbitrary. As a
result, the court determined that the property buyer’s due process rights were
violated and returned the matter for a new hearing— one where the biased
councilmember would not participate.

(3) Local improvements and special assessments

A councilmember owning land to be benefited by a local improvement is
probably not prohibited from petitioning for the improvement, voting to
undertake it, or voting to adopt the resulting special assessment. Although
one Minnesota decision found an interested county board member’s
participation on a county ditch proceeding inappropriate, a subsequent case
found otherwise. These two cases can also be distinguished on their facts.

League of Minnesota Cities Information Memo: . 10/4/2012

Official Conflict of interest

Page 19




RELEVANT LINKS:

Petition of Jacobson, 234
Minn, 296, 48 N.W.2d 441
(1951).

Lenz v, Coon Creek

Watershed Dist., 278 Minn,

1, 153 N.W.2d 209 (1967).

A.G. Op. 59a-32 (Sept. 11,
1978).

A.G. Op. 471-f (Sept. 13,
1963).

LMC Information Memo,
Dangerous Properties.

Webster v. Bd. of County
Commi’rs of Washingion
County, 26 Minn, 220, 2
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The first concerned a proposed county ditch that bypassed a county board -
member’s property. Although the board member participated in preliminary
proceedings, he did not attend thie final hearing, The court vacated the
county board’s order establishing the proposed ditch since the preliminary
proceedings may have had a substantial effect on later actions taken at the
final hearing. The court said the board member should not have participated
in any of the proceedings regarding the project.

The court in the second case found there was no disqualifying conflict of
interest when four of the five managers of a watershed district owned land
that would be benefited by a proposed watershed district improvement
project. The court recognized the situation was similar to those where
members of a city council assess lands owned by them for local
improvements. As a result, the court found this potential conflict of interest
did not disqualify the district board members from participating in the
improvement proceedings.

It is possible a councilmember’s property ownership might result in a more
favorable treatment of that property in an assessment project. If that
happened, the assessment might be challenged for arbitrariness and set
aside—whether or not the councilmember participated in the proceedings.

(4) Zoning

The attorney general has advised that a council is not prevented from
rezoning property owned by a councilmember (or property owned by his or
her client). However, the councilmember may not participate in those
proceedings.

In an earlier opinion, the attorney general said it was a question of fact
whether a town board member had a disqualifying interest for having sold
land that was the subject of rezoning. However, the attorney general
appeared to assume that if the board member had a sufficient interest in the
land, the member would be disqualified from voting on the rezoning,

(6) Condemnation

While a councilmember’s ownership interest in land subject to
condemnation seems to preclude participation in any council actions
regarding the property, Minnesota courts have not ruled directly on this
question, However, the Minnesota Supreme Court did not disqualify a
county board member from participating in condemnation proceedings to
establish a highway when the board member owned land adjoining the

. proposed highway. The court suggested the decision might have been

different if the owner had been entitled to damages if the highway had gone
through his property.
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(6) Renewal and redevelopment

An interest in property subject to urban renewal may be grounds for
disqualification. However, when the property is within a larger urban
renewal program, but not in the project area subject to the decision, it is
arguable the councilmember would not be disqualified from voting. Since
there have been no Minnesota cases addressing this issue, councilmembers
with these types of interests may wish to abstain from voting or seek an

“opinion from the city attorney regarding the appropriateness of their

participation.

(7) Church affiliation

The Minnesota Court of Appeals held that a zoning board member was not
disqualified from voting on a zoning variance requested by that member’s
church. The court found the nature of the financial interest could not have
influenced the voting board member. The person’s membership in the
church, without evidence of a closer connection, was not a sufficiently direct
interest in the outcome to justify setting aside the board’s zoning action.

g) Streets

(1) Acquisition

As previously noted, the Minnesota Supreme Court has held that a county
board member who owned land adjoining a proposed county highway did
not have a disqualifying interest preventing him from voting on the
establishment of the highway. The board member’s interest was similar to
that of the rest of the public and differed only in degree. A different decision
may have been reached, however, had the highway gone through the
commissioner’s land.

The Minnesota Supreme Court also refused to disqualify a town board
supervisor that asked a landowner to circulate a petition for a road. The court
reasoned that the decision to establish a town road is, by its very nature, of
interest to all local citizens, including board members who may be in the
best position to know the need for a road. The court also stated that the
ability of affected property owners to appeal to the district court would
adequately protect them from any possible prejudice.

(2) Vacation

It is arguable that a street vacation is not essentially different from the
establishment of a street, where abutting owners have been held not to have
a disqualifying interest. However, the attorney general advised that a

* councilmember who had an interest in property abutting a street proposed

for vacation could not participate in the vacation proceedings.
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h) Licenses and permits

When a councilmember is an applicant for a license or a permit that requires
council approval, the member’s personal (often financial) interest should
prevent his or her participation in the decision-making process,

In some situations, a councilmember may have a possible conflict of interest
even if he or she is not the licensee. The attorney general said that a
councilmember who was a part-time employee of a licensee could not vote
on reducing the liquor license fee if it could be shown that the
councilmember was personally interested. For example, if the fee reduction
would affect the councilmember’s compensation or continued employment,
he or she would obviously have a personal financial interest in the decision.
However, whether an individual’s personal interest is sufficient to disqualify
him or her from voting on the decision is a question involving specific facts
that must be determined on a case-by-case basis.

In a similar case, the Minnesota Supreme Court held that a town board
member who owned property across from a bar was disqualified from voting
on the license renewal. The town board member stated his property had been
devalued by $100,000 since the bar opened, and he 'was elected to the board
based largely on his opposition to the bar, The court stated, “A more direct,
admitted, financial interest is hard to imagine.”

A state rule prohibits a councilmember from voting on a liquor license for a
spouse or relative. The rule does not define who is included as a “relative,”
so cities may need to consult with their city attorney for guidance in specific
situations.

3. Consequences

Actions taken where a councilmember with a disqualifying interest
participated may be valid if the result would have been the same without the
interested official’s vote. For example, the Minnesota Supreme Court
considered a decision by a three-member civil service commission to
terminate a police officer for failing to pay his financial debts. The court
held that it would have been a “better practice” for the commission member
who had been a creditor of the officer to have disqualified himself and
abstained from voting. However, the court held that the interested
commission member’s participation in a unanimous decision did not
invalidate the commission’s decision.

Councilmembers who have a disqualifying interest in a matter are generally
excluded when counting the number of councilmemberts necessary for a
quorum, or for the number necessary to approve an action by a four-fifths
vote, such as approving a special assessment.
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C. Recommendation

City officials concerned about conflicts of interest in contractual or non-
contractual situations should:

Consult the city attorney. ,

Disclose the interest as early as possible (orally and in writing).

Not attempt to influence others.

Not participate in any discussions (when possible, leave the room when
the governing body is discussing the matter). ,

¢ Follow the statutory procedures provided for the contracting exceptions.
e Abstain from voting or taking any other official actions unless the city
attorney determines that there is no prohibited conflict of interest.

V. Compatibility of offices

Whether a city official can also serve the city or other government entity in
some other capacity is quite complicated. State laws generally do not
prevent a person from holding two or more governmental positions.
However, without specific statutory authority, government officials cannot
hold more than one position if the functions are incompatible or if the jobs
create a conflict between two different public intetests.

The common law doctrine of incompatibility applies to the functions of two
inconsistent offices, However, there is no clear definition of what constitutes
an “office” for the purpose of this law. Certainly it would include all elected
offices. But, it can also include appointed offices such as city administrators,
managers, and police chiefs. Generally, an office has greater responsibility,
importance, and independence than mere city employment.

A. Public employment

1. Federal employees:

Federal employees are generally prohibited from being candidates in local
partisan elections. An election is considered “partisan” if candidates are
elected as representing political parties.

2. State employees

State employees generally can run for and hold local elected office as long
as there is no conflict with their regular state employment. The
commissioner of the department of management and budget will determine
whether a conflict exists.
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3. City employment

Neither the mayor nor any city councilmember may also be a “full-time,
permanent” city employee. Full-time, permanent employment is defined by
the city's employment policy. This prohibition applies to councilmembers
elected or appointed on or after Aug. 1, 2010.

For “part-time” positions, it must be determined if the elements or
responsibilities of the two positions are incompatible with one another. If the
two positions are incompatible, an individual may not serve in both positions
at the same time.

B. Incompatible offices—elements

Offices are generally incompatible when a specific statute or charter
provision:

 States that one person may not hold two or more specific positions.
s Requires that the officer may not take another position,
s Requires that the office devote to the position full-time.

In addition, positions may be determined to be incompatible with one
another, This typically occurs when the holder of one position (or the group
or board of which the person is a member):

e Hires.or appoints the other.

o Sets the salary for the other.

¢ Performs functions that are inconsistent with the other, for example, a
person cannot supervise or evaluate himself or herself.

s Approves the official or fidelity bond of the other.

C. Specific offices

It is important to remember that incompatibility often depends on the nature
of the offices and their relationship to one another. So, while offices may
have been determined to be incompatible in the past, a different conclusion
could be reached based on current relationships or responsibilities. A city
official who is considering seeking an additional office should obtain a legal
opinjon from the city attorney on the compatibility of the two offices.

1. Compatible offices
The following offices are compatible pursuant to state statute:
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Minn. Stat. § 410.05, subd. 1. ¢ City charter commission member and any elective or appointed office
other than judicial (however, the city charter may specifically exclude
councilmembers from serving on the charter commission).

Minn. Stat, § 469.003, subd. o City councilmember and HRA commissioner.
6. . . .
Minn, Stat, § 469.095, subd. ¢ City councilmember and EDA commissioner.

- o Ci orney and coun i ntj i i d
i, Stat § 481,17, City attorney and county attorney (in counties with a population under

12,000).
In addition, the attorney general has found the following offices compatible:

AG. Op. 358¢-9 (Feb. 10, City councilmember and county treasurer,

L J
1912), . -
A.G. Op. No. 638 (1920). » City mayor and court administrator,
A.G. Op. 358¢-3 (July 29, . .
1997). o City attorney and assistant county attorney.
‘;\é% Op. 90e (Aug. 25, » City councilmember and officer of nonprofit, public-access cable service
4 provider.
2. Incompatible offices
The following offices are incompatible pursuant to state statute:
N, Seat. g O ind o TFirefighter’s civil service commission member and any other office or
le. ’ employment under the city, the United States, or any of the state’s
political subdivisions.
» City councilmember and county assessor.
In addition, the attorney general has found the following offices
incompatible:
?é%)?p' 358e-1 (Feb. 21, » Mayor and city councilmember..
A.G. Op. 358¢-3 (Mar, 6, ¢ Councilmember and city attorney.
,’fé@bp' 358¢-7 (Mar. 5, o Councilmember and city treasurer.
1965). o City attorney and city treasurer.
A.G. Op. 358 (Dec. 18,
1970). e Mayor and school board member.
?\é%)o;:. 358¢-9 (Dec. 13, ¢ City councilmember and county assessor.
A.G. Op. 358a-1 (Feb. 25, * Mayor and municipal liquor store manager,
1958).
A.G. Op. 218-R (Feb, 25,
1946).
3. Fire departments
City officials are often interested in whether a member of the city fire
department— perhaps the chief or another officer—can also serve on the
city council. It is, unfortunately, not an easy question to answer.
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In 1965, the attorney general advised that a councilmember could also be a
member of a volunteer city fire department under the exception to the
conflict of interest law that permits contracts with a volunteer fire
department for payment of compensation or retirement benefits. But in a
later opinion, the attorney general advised that the fire chief of a municipal
fire department automatically vacated the office of fire chief when he
accepted a seat on the city council. This opinion did not mention the
exception listed in the conflict of interest law or the 1965 opinion.

In 1978, the attorney general considered the issue again and advised that the
exception to the conflict of interest law allows a councilmember to be a
member of an independent volunteer fire department when a contract for
compensation or retirement benefits is negotiated, as long as the procedural
requirements for the exception are followed. The attorney general also
explained that the reason for the different results in the two earlier opinions
was because the 1965 opinion involved a fire department member who was
not an officer and the 1971 opinion involved a fire department member who
was the fire chief.

In 1997, the Minnesota Legislature attempted to clarify the issue by allowing
one person to hold the position of statutory city mayor and fire chief of an
independent, nonprofit firefighting corporation that serves the city. Although
the statute is specifically for statutory cities, home rule charter cities may be
able to use it if their charters are silent on the matter. Basically, the mayor
and fire chief positions are not incompatible as long as:

¢ The mayor does not appoint the fire chief.

¢ The mayor does not set the salary or the benefits of the fire chief.

o Neither office performs functions that are inconsistent with the other,
» Neither office contracts with the other (in their official capacity).

e The mayor does not approve the fidelity bond of the fire chief.

The statute remains unclear on several points, however. It does not address
council positions other than the mayor, It also appears to be limited to
independent, nonprofit fire departments, so city departments (whether
volunteer or salaried) are not addressed. And although it outlines general
criteria under which there will not be incompatibilities, there is still some
vagueness regarding what functions would be considered inconsistent,

Because each city has a different relationship with its fire department, a city
may want to get a legal opinion from its attorney or from the attorney
general before allowing a councilmember to serve as a volunteer firefighter
with any sort of supervisory powers.
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D. Consequence—automatic resignation

An individual generally can run for election to a position that is
incompatible with the position the person already holds without resigning
from the first position. However, when an official qualifies for a second and
incompatible position (by taking an oath and filing a bond, if necessary), he
or she automatically resigns from the first position, which then becomes
vacant.

Whether two offices are incompatible will depend upon the responsibilities
of each of the offices and their relationship. Cities with questions may wish
to secure a legal opinion from the city attorney or the attorney general.

VI. Codes of conduct

Ethical expectations can be difficult to convey. In addition, the conflict of
interest (or “ethics™) laws are scattered throughout many statutes and court
cases, making them difficult to find and hard to interpret. As a result, some
cities have developed and adopted their own policies on ethics and conflicts
of interest. These policies must be consistent with state law and generally
take two forms: a values statement expressing core principles for ethical
conduct, or a formal code of conduct. Cities may adopt a values statement or
a code of conduct or both. However, it is important to note that state law
does not require formal adoption of a city ethics policy.

A. LMC Ethics Advisory Panel

The work of the LMC Ethics Advisory Panel resulted in two documents—
the Model Statement of Values and the Template Code of Conduct.

1. Model Statement of Values-

The Model Statement of Values is an aspirational document, intended to
provide a framework for ethical decision-making. The values it promotes
can only be self-enforced, primarily by providing an ethical anchor, raising
the quality of discussion and expectations among city officials and those in
the community, and by appealing to the conscience of the individual. It
would be difficult and likely counterproductive to suggest that such values
could be subject to formal review or enforcement action.

Cities may choose to use the Model Statement of Values in a variety of
ways, including:
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¢ Providing a copy to all elected officials, advisory commission members,
and even city staff members for their reference.

o Using it as the basis for a local workshop or just a discussion to
encourage more city and community dialogue about what ethics means
in your city.

o Formally adopting it as a statement of the way in which city officials and
the community would like to see public business conducted.

2. Template Code of Conduct

g;:tﬁlyrlfm;ml?og:‘é?ow The Template Code of Conduct is a law-based document, incorporating very
Conduct. specific standards of behavior that are already written into state statute or

that have been handed down by court rulings. The Code of Conduct also
offers legal methods for dealing with infractions. By adopting this code at
the municipal level, a city council can take self-initiated action to see that
these standards are upheld in the community, rather than having to wait on
civil litigation initiated by citizens or criminal prosecution by the county
attorney., '

The Template Code of Conduct should be considered for formal adoption as
a city ordinance. The template can locally codify existing and relatively well
articulated standards of conduct already required by state law, so
enforcement through quasi-judicial review is feasible. When adopting the
code, cities need to consider to whom the code applies. Cities also need to
formulate a hearing procedure.

This document has been carefully reviewed by LMC legal counsel, and it is
recommended that any modifications be considered only after careful review
by the city attorney. Cities that choose not to formally adopt the template
may still find the document to be a useful and concise reference piece for
individual city officials.

B. Professional rules of conduct

Many professionals have adopted rules of conduct to guide individuals
ICMA, Code of Ethics. working within those fields. For example, the International City/County
Management Association (ICMA) as well as our state’s affiliate (MCMA)
has adopted a code of ethics that defines a manager’s core set of values.
These values help define and guide a city manager’s ethical obligations to
council, other staff, the general public, and the profession itself.

League of Minnesota Cities Information Memo: 10/4/2012
Official Conflict of Interest Page 28




RELEVANT LINKS:

Minn, Stat. ch. 10A.

Minn, Stat, § 10A.02.

Minn, Stat, §10A.02, Subd,
12,

Minnesota Campaign Finance
and Public Disclosure Board.

Minn. Stat. §10A.01.

Minn. Stat, §10A.01, subd.
22.

Minn, Stat. §10A.01, subd.
24, Minn, Stat. § 473.121,
subd. 5a,

VIl. Ethics in Government Act (campaign
financing)

In Minnesota, campaign financing is governed by Minn, Stat. ch. 10A, also
known as the Ethics in Government Act (Act). The following is a brief
overview of some of the major responsibilities of the Act (as well as some
related statutes) and how they impact some city officials.

The Act is administered by the Minnesota Campaign Finance and Public
Disclosure Board (Board). The Board has four primary responsibilities:

Campaign finance registration and disclosure,
Public subsidy administration.

Lobbyist registration and disclosure.

Economic interest disclosure by public officials.

Individuals subject to the Act may request an advisory opinion from the
Board to guide their compliance with the law. Requests for an opinion (as
well as the opinions themselves) are classified as “nonpublic” data, but a
“public” version of the opinion is published on the Board’s website.

A. Application

All candidates for and holders of state constitutional or legislative offices, as
well as other “lobbyists,” “principals” and “public officials” are subject to
the Act. In addition, while not applicable to all city officials, the Act does
apply to “local officials” serving ‘“Metropolitan government units.”

1. Local officials
A “local official” is a person who falls into one or both of these categories:

¢ Holds elected office.

s s appointed to a public position in which the person has authority to
make, to recommend, or to vote on as a member of the governing body,
major decisions regarding the expenditure or investment of public
money.

2. Metropolitan government units

The Act applies to local officials in “metropolitan government units,” which
includes cities with populations over 50,000 in the seven-county metro area,

3. Advocates

The Act contains broad reporting requirements for individuals and
associations who try to influence the decision-making process.
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RELEVANT LINKS:

Minn. Stat. § 10A.01, subd.
21. i

Minn. Stat. §§ 10A,03-.05.
“Lobbyist Handbook,” MN
Campaign Finance Board,
Feb. 2009.

Minn. Stat. § 10A.01, subd.
33,

Minn. Stat, § 10A.04,

Minn, Stat, § 10A.071, subd,

1(b).
See Section I Gifts.

Minn, Stat. § 10A.071, subd.

2.

3
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Minn. Stat. § 10A.071, subd.

a) Lobbyists

A lobbyist is an individual who:

. e TIs paid more than $3,000 from all sources in any year to attempt to

influence legislative or administrative action, or the official action of a
metropolitan governmental unit by communicating (or urging others to
communicate with public officials or local officials).

e Spends more than $250 of his or her own funds (not including travel
expenses or membership dues) attempting to influence legislative or
administrative action, or the officials actions of a metropolitan
government unit.

Lobbyists must register with and report their expenditures to the Board by
Jan, 15 and June 15 each year. These reports must include gifts and items
valued at $5 or more given to local officials, state lawmakers, or other public
office holders,

b) Principals

Associations that spend more than $500 for lobbying or $50,000 or more to
influence public policy (at the state or a metropolitan government unit) must
file spending reports with the Board. '

c) City advocates

City employees and non-elected city officials who spend more than 50 hours
in any month on lobbying activities must also register and submit expense
reports with the Board.

B. Gift ban

A “gift” is defined as money, property (real or personal), a service, a loan,
the forbearance or forgiveness of debt, or a promise of future employment,
given and received without the giver receiving equal or greater value in
return.

1. Prohibition

A lobbyist or principal may not give gifts, or request that others give gifts to
officials and officials may not accepts gifts from lobbyists or principals.

2. Exceptions

The following types of gifts are permitted under exceptions to the general
ban:

10/4/2012
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RELEVANT LINKS:

Minn, Stat. § 10A.01, subd.
11,

Minn. Stat. §10A.02, subd.
2.

Minnesota Campaign Finance
and Public Disclosure Board.

Minn, Stat. § 10A,01, subd.
24,

Minnesota Campaign Finance
and Public Disclosure Forms.

Minn. Stat. § 10A,09.
Minn. R. ch. 4505.

Minn. Stat, § 10A.09, subd, 1.
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¢ Contributions to a political committee, political fund, principal campaign
committee, or party unit.

s Services to assist an official in the performance of official duties. Such

services can include advice, consultation, information, and

communication in connection with legislation and services to

constituents.

Services of insignificant monetary value.

A plaque with a resale value of $5 or less.

A trinket or memento costing $5 or less.

Informational material with a resale value of $5 or less.

Food or beverage given at a reception, meal or meeting. This exception

only applies if the recipient is making a speech or answering questions as

part of a program that is located away from the recipient’s place of work.

o Gifts received because of membership in a group. This exception does
not apply if the majority of group members are officials. In addition, an
equivalent gift must also be offered to the other members of the group.

o Gifts between family members, However, the gift may not be given on
behalf of someone who is not a member of the family.

3. Advisory opinions

The Board issues advisory opinions regarding the lobbyist gift ban. These
opinions may be relevant to any Minnesota city struggling with the
application or implication of a gift ban to a particular situation.

C. Filings and disclosures

Chapter 10A applies to “metropolitan governmental units” and includes
some cities. Only local officials (including candidates for elected office) in
the seven county metropolitan area cities with a population over 50,000 must
submit the following to the Board.

1. Statements of economic interest

Local officials (including candidates for elected office) in cities within the
seven-county metropolitan area with a population over 50,000 must file a
statement of economic interest with the Board.

a) Time for filing
An individual must file within one of the following timeframes:

o Within 60 days of accepting employment,
o Within 14 days after filing an affidavit of candidacy or petition to appear
on the ballot for an elective office.

10/4/2012
Page 31




RELEVANT LINKS:

Minn, Stat. § 10A.09, subd. 2,
Campaign Finance and Public
Disclosure Board:
Elected Official Statement,

- Appointed Official Statement.

Minn, Stat. § 10A.09, subd. 5.

Minn. Stat. § 10A.09, subd. 6.
Minn, R. 4505.0500.

Minn. Stat. § 10A.09, subd.
6a.

Minn, Stat. § 356A.06, subd.
4(c).
Minn, Stat. § 424A.04,
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b) Noatification

The county auditor must notify the Board upon receipt of an affidavit of
candidacy or a petition to appear on the ballot from someone required to file
a statement of economic interest, Likewise, an official who nominates or
employs an individual required to file a statement of economic interest must
notify the Board. The county auditor or nominating official must provide:

¢ The individual’s name.
e The date of the affidavit of candidacy, petition or nomination.

c) Form
Local officials must report the following information:

e Their name, address, occupation, and principal place of business.

o The name of each associated business (and the nature of that
association).

o A listing of all real property interests in the state (excluding homestead).

e Any interests connected to pari-mutuel horse racing in the U.S. or
Canada.

Local officials must file supplementary statements by April 15 of each year,
as well as a final statement when leaving office.

d) Access

The city official must also file the statement with the city council.
Statements of economic interest are classified as public data.

e) Pension plan trustees

Each member of the governing board of a public pension plan must file a
statement of economic interest. This applies to the trustees of a local relief
association pension plan and includes ex-officio members such as the mayor
and city clerk, The statement must include:

¢ The person’s principal occupation and place of business.

¢ Whether or not the person has an ownership of or interest of ten percent
or greater in an investment security brokerage business, a real estate
sales business, an insurance agency, a bank, a savings and loan, or
another financial institution.

e Any relationships or financial arrangements that could give rise to a
conflict of interest.
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RELEVANT LINKS:
Minn, Stat. § 356A.06, subd.
4,

Minn. Stat. § 383B.053.

Minn, Stat. § 10A.07,
Minn. R. ch, 4515,

Minn. Stat. § 10A.07, subd. 1.

Campaign Finance and Public
Disclosure Board: Potential
Conflict of Interest Form.

The statement must be filed annually with the plan’s chief administrative
office and available for public inspection during regular office hours. The
statement must also me filed with the Board by Jan, 15 of each year.

f) Hennepin County

There are additional disclosure requirements for elected officials of cities in
Hennepin County with a population of 75,000 or greater.

2. Conflicts of Interest

Local officials (including city employees with authority to make,
recommend or vote on major decisions regarding the expenditure or
investment of public funds) must disclose certain information if they will be
involved in decisions or take actions that substantially affect their financial
interests or those of a business with which they are associated. However,
disclosure is not required if the effect on the official is no greater than on
others in that business classification, occupation, or position more generally.

a)  Disclosure
When conflicts arise, the interested official or employee must:

s Prepare a written statement describing the matter requiring action or
decision and the nature of the potential conflict of interest.

¢ Deliver a copy of the notice to his or her superiors.

¢ TIf the official is an employee, notice should be provided to his or her
immediate supervisor.

¢ Ifthe official reports directly to the city council, notice should be
given to the council.

s If the official is appointed, notice should go to the chair of that
board, commission, or committee If the chair has the conflict, notice
should go to the appointing authority— the city council.

s Ifthe official is elected, the written statement should go to the
presiding officer (typically the mayor).

o Ifthe potential conflict involves the mayor, notice should be
provided to the acting presiding officer.

If a potential conflict arises and there is not time to provide written notice,
the official must orally inform his or her supervisor or the city council.
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RELEVANT LINKS:

Minn, Stat. § 10A.07, subd, 2.
Minn, R. 4515.0500.

Minn. Stat. § 10A.07, subd. 2.
Campaign Finance and
Disclosure Board: Inability to
Abstain from Potential
Conflict of Interest Form.

Minn. Stat. § 469.009.
Minn. Stat. §469.098.

Campaign Finance and Public
Disclosure Board. “Local
Officials in a Metropolitan
Government Unit Handbook,
Feb. 2010.”

Campaign Finance and Public
Disclosure Board,
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b) Delegation or abstention

The official’s supervisor must assign the matter to another employee who
does not have a potential conflict of interest. If there is no immediate
supetvisor (as is the case with the city council), the official must abstain
from voting or otherwise influencing the decision-making process.

c) Inability to abstain

If the city official is not permitted to abstain or cannot abstain, he or she
must file a statement describing the potential conflict and the action taken.
The official must file this statement with the city council within a week of
the action.

d) HRAs and EDAs

Before taking an action or making a decision which could substantially
affect the commissioner's (or an employee's) financial interests (or those of
an organization with which the commissioner or an employee is associated),
commissioners or employees of an HRA or EDA are required to disclose
their interests. Individuals face criminal penalties for noncompliance.

D. Violations

Individuals who are subject to the Act can be personally responsible for any
sanctions that result from failing to comply with the reporting requirements.
Criminal and civil penalties are available for individuals who:

e Knowingly file false information or knowingly omit required
information. _

s Willfully fail to amend a filed statement.

¢ Knowingly fail to keep records for four years from the date of filing,

Local officials with questions concerning their responsibilities under the Act
should contact their city attorney or Board staff.

VIill.Conclusion

All public officials face ethical challenges during the term of their public |
service. Reviewing the roles elected and appointed officials play within city
government helps councils and staff sort out responsibilities, identify and
mitigate conflicts of interests, and generally avoid the appearance of

impropriety.
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Appendix A: Sample Resolution to Contract with a Council
Member

Before using this sample, a cify should be familiar with the contents of the League of
Minnesota Cities information memo, Official Conflict of Interest (October 2012).

When using this form as a template, insert appropriate city-specific language where indicated
and remove all explanations provided for your reference.

A city wishing to use this sample should review it with the city attorney to determine whether it
is suited to the city’s circumstances. Because the sample implicates state and federal law, the city
attorney should review any modifications to ensure they conform to current law.

Additional samples are available through the LMC Research and Information Service upon
request,

SAMPLE RESOLUTION
TO CONTRACT WITH A COUNCILMEMBER

Resolution

Whereas, the city of desires to purchase the following (goods / merchandise /

equipment / services): (describe in detail);

And whereas, (name of interested official) is the (office held by interested official) of the city and

will be financially interested in the contract;

And whereas, it is determined that the contract price of $ is as low as, or lower than, the

price at which the goods can be obtained elsewhere at this time;
In addition, whereas, the contract is not one that is required to be competitively bid.

Now be it resolved by the city of , Minnesota that the city clerk is directed to make

the above-mentioned purchase on behalf of the city from (name of interested officer) for a price
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of § . It is also resolved that the mayor and city clerk are directed to issue an order-check
to pay the claim on the filing of an affidavit of official interest by the interested official as

required under Minn. Stat. § 471.89.

This resolution is passed to comply with the provisions of Minn. Stat. §§ 471.87-.89.

Passed by unanimous vote of the city council on (day and date).

Mayor

Clerk

10/4/2012
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Appendix B: Sample Resolution Ratifying Emergency
Contract

Before using this sample, a city should be familiar with the contents of the League of
Minnesota Cities information memo, Official Conflict of Interest (October 2012).

When using this form as a template, insett appropriate city-specific language where indicated
and remove all explanations provided for your reference.

A city wishing to use this sample should review it with the city attorney to determine whether it
is suited to the city’s circumstances, Because the sample implicates state and federal law, the city
attorney should review any modifications to ensure they conform to current law.

Additional samples are available through the LMC Research and Information Service upon
request.

SAMPLE RESOLUTION
RATFIYING EMERGENCY CONTRACT

Resolution

Whereas, on (day and date), the city of purchased the following (goods /
merchandise / equipment / service) from (name of company or person with whom the contract
was made): (specify the type of goods, merchandise, equipment, or services that were bought);
And whereas, (name of interested official) was the (b]ﬁce held by interested official) on this date
and was personally interested financially in the contract;

And whereas, the purchase could not be authorized in advance because of the following
emergency: (specify emergency);

And Whereas, the contract price of $ paid for such goods is as low, or lower than the

price at which they could be obtained elsewhere at the time the purchase was made;

And whereas, the contract is not one that is required to be competitively bid.
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* Now be it resolved by the city of , Minnesota that the above-mentioned purchase by
the city and the claim of the vendor based on it are confirmed and the mayor and clerk are
directed to issue an order-check to pay the claim on the filing of an affidavit of official interest

by the interested officer as required under Minn. Stat. § 471.89.
This resolution is passed to comply with the provisions of Minn. Stat. §§ 471.87-.89.

Passed by unanimous vote of the council on (day and date).

Mayor

Clerk
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Appendix C: Sample Affidavit of Official Interest in Claim

Before using this sample, a city should be familiar with the contents of the League of
Minnesota Cities information memo, Official Conflict of Interest (October 2012).

When using this form as a template, insert appropriate city-specific language where indicated
and remove all explanations provided for your reference. '

A city wishing to use this sample should review it with the city attorney to determine whether it
is suited to the city’s circumstances. Because the sample implicates state and federal law, the city
attorney should review any modifications to ensure they conform to current law.

Additional samples are available through the LMC Research and Information Service upon
request.

SAMPLE AFFIDAVIT
OFFICIAL INTEREST IN CLAIM

STATE OF MINNESOTA )
COUNTY OF )

I, (Name of interested officer), being duly sworn state the following:

1) I am (office held by interested official) of the city of , Minnesota.

2) - On (day and date), the following (goods / merchandise / equipment / services) were

furnished by (name of business or individual with whom the contract was made) to the

city of : (specify the type of goods. merchandise, equipment, or services that were
purchased).
3) The contract price for such (goods / merchandise / equipment / services) was $ and

their reasonable value was $
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4) At the time such (goods / merchandise / equipment / services) were furnished to the city,

I had the following personal financial interest in this contract: (specify the nature of the

personal financial interest)

To the best of my knowledge and belief, the contract price is as low as, or lower than the price at

which the (goods / merchandise / equipment / services) could be obtained from other sources.

I further state that this affidavit constitutes a claim against the city for the contract price, that the

claim is just and correct, and that no part of the claim has been paid.

(signature of interested official)

Subscribed and sworn to before me this day of (month), (vear).

(signature of notary)
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City of Edina:

Boards and Commissions Bylaws, Section10: Ethical and Respectful Conduct

Planning Commission Bylaws Section 21: Ethical and Respectful Conduct

Conflict of Interest

Members may not use their position on the XXXX Board or Commission for personal benefit.
The interests of XXXX Board or Commission must be the first priority in all decisions and
actions. Any member who has a financial interest in, or who may receive a financial benefit as a

result of, any XXXX Board or Commission action or decision must disclose this fact as a conflict
of interest. A member who has disclosed a conflict of interest should abstain from discussion and
voting on the matter.
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